STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 887
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent for
Children and Fam lies, Econom c Services Division (DCF),
denying her out-of-state transportation under the Medicaid

program as not nedically necessary.

FI NDI NGS OF FACT

1. The petitioner is a Medicaid recipient who needs
transportation to her nedical appointnents.

2. DCF provides transportation services to the
petitioner, and other Medicaid recipients, through contracts
with local transportation agencies.

3. The petitioner receives sone of her nedical care
froma team of specialists located in Boston. Prior to this
sumer, the petitioner was transported to Boston to see her
specialists by a local transportation agency in the western
part of the state. Over the past six years, she was
transported through the Medicaid programto Boston several

ti mes each nonth for treatnent.
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4. This sumer, the petitioner noved to the eastern
part of the state, in part to be closer to her specialists in
Boston. \Wen she noved, she was served by a new | ocal
transportati on agency.

5. The new transportation agency advi sed the
petitioner that it would not transport her to Boston unl ess
she provi ded nedi cal evidence that showed it was “nedically
necessary” for her to travel to Boston to get her nedi cal
services. The agency contended that there was nothing in her
file show ng that she had ever been authorized to receive
such transportation. Beginning August 16, 2005, the new
agency deni ed her request for transportation to Boston and
has continued to do so to this day. The petitioner’s appeal
was received by the Board on August 19, 2005.

6. DCF contends that it never had any information on
file that would have verified the petitioner’s need to travel
to Boston for her nedical appointnments. DCF took the
position that paynments made for transportation in the past
were in error because of this lack of verification. For this
reason, DCF refused to continue paynents for transportation
pendi ng appeal and also for the reason that it considers each
request for transportation a new application requiring

verification. At a status conference call to the petitioner
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on Septenber 13, 2005, the petitioner stated that she had a
conpl ex nmedi cal and surgical condition including several
operations to the spine and spinal cord which required her to
be followed by the sane institution for a lifetime. DCF said
that it would not contest the petitioner’s own statenents but
that it would require nedical verification of the sane. The
hearing officer advised the petitioner to quickly obtain
verification of this situation in as nmuch detail as possible
from her nedical providers. The petitioner was advi sed that
sufficient docunentation could result in a reversal by DCF
maki ng a hearing unnecessary.

8. VWhile the petitioner was obtaining this
i nformation, she continued to request transportation to
subsequent medi cal appoi ntnents. Because DCF woul d not
continue the funding, the hearing officer advised the
petitioner through the Board clerk in a neno dated Septenber
22, 2005, to apply for General Assistance for paynent of any
urgent Medicaid transportation while the appeal was pendi ng.
The petitioner declined to take that action for reasons of

her own.?

According to information supplied by the clerk on Cctober 25, 2005, the
petitioner apparently did apply for GAwithin the | ast week and has
recently filed an appeal of a denial. No request for an expedited
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9. On or about Septenber 26, 2005, the petitioner
provi ded a “Medi caid Transportation Physician Referral Fornf
fromher primary care physician in Vernont stating that the
petitioner had been referred to a physician in Boston, that
the treatnment provided there is nedically necessary and this
was the closest facility that could provide the treatnent due
to a need “for continuity of care”.

10. DCF responded to that verification the same day
stating that it |acked sufficient detail and that “continuity
of care” “is not in itself a sufficient reason to justify
expenditure of Medicaid transportation funds, because
continuity of care is not generally nedically necessary.”

DCF took the position that the sane services are avail able
| ocally and deni ed the request for transportation.

11. Because DCF did not reverse its position follow ng
the recei pt of the new nedi cal evidence, the matter went
forward for hearing on Cctober 13, 2005.

12. At the Cctober 13 hearing, the petitioner presented
new evidence in the formof a |letter dated Cctober 5, 2005
from her Boston specialist. The petitioner also testified

that she has a rare congenital disease, nanely a tethered

heari ng was made and will probably not be necessary based on this
recommendat i on.
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spinal cord; that the di sease was diagnosed late in life;
that she has been treated in Boston for six years by a
nmedi cal team of specialists; that she has undergone three
surgeries in non-Vernont hospitals; that w thout proper
medi cal care she could becone a parapl egic or hem plegic; and
that she has tried without success to get simlar treatnent
in Vernmont and at DHMC.

13. The October 5 letter from her Boston speciali st
stated as foll ows:

| amwiting to request Medicaid funded transportation
for [the petitioner] to continue receiving her care at
t he Bri gham and Wonen’s Hospital in Boston,
Massachusetts. | amcurrently [the petitioner’s]
primary care physician. In 1995 she was di agnosed with
Cccult Spinal Dysraphi smand since 1999 has been a
patient both here at Brigham and Wonen’s and the Dana
Farber Cancer Institute, a partner hospital of ours.

Her care has involved nultiple spinal cord surgeries as
wel |l as treatnent by pain and neurol ogy specialists. As
such, she has required coordinated care of nultiple
medi cal teans including her primary care team pain
speci alists, and neurosurgery. | strongly recomend

t hat she continue to receive her care here as we are
nost famliar with her conplex past nedical history and
are best fit to offer her continuity of care, which is
an essential elenent in the successful nonitoring and
coordi nati on of conplex patients.

The [petitioner] reports having provided extensive
nmedi cal information to the Vernont Board of Human
Servi ces docunenting this request, but should you have
any additional questions, please contact nme at [phone
nunber]. [Petitioner] may al so be contacted at [phone
nunber] .
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14. At the hearing DCF asked for and was given | eave to
review and respond to this new nedical information. The
record was | eft open until Cctober 20, later amended to
Cct ober 21, 2005, to do so. Subsequent to the hearing, the
petitioner, apparently m sunderstanding the process
i nvol ved?, asked the hearing officer to recuse herself from
the process due to bias, which request was deni ed.

15. On Cctober 18, 2005, the petitioner provided a
third letter fromher Vernont psychol ogi st in support of her
request. That letter states as foll ows:

| amwiting this letter on behalf of ny patient
[petitioner]. | have seen [petitioner] 21 tinmes since
February 25, 2005. She suffers from occult spinal
dysraphi sm (al so known as spina bifida occulta), which
can result in hem plegia or paraplegia if not properly
and tinely treated by subspecialists in neurosurgery and
ort hopedic surgery. As | understand it, her spinal cord
is abnormally attached in such a way as to cause intense

pain and restrict circulation and novenent. |f not
properly and tinmely treated, she could w nd up

2 |t appears that the petitioner believed that DCF had accepted her

nmedi cal evidence as dispositive at the hearing and that the hearing

of ficer had urged DCF to reject it. In fact, DCF s attorney stated that
he had no authority to approve the transportation w thout consulting with
his client, the nmedical director, and asked to keep the record open for
possi bl e further subm ssions. The hearing officer gave DCF a date
certain by which to provide any further evidence and advi sed DCF that any
contrary nedical evidence it might wish to submt had to be submtted in
the formof a signed statement by its nedical director or a signed
statement by the petitioner’s own physician possibly to be acconplished
by e-nmail in order to speed up the decision. This warning was issued
because in past cases involving nedical issues, DCF has frequently
attenpted to subnmit hearsay statenents obtained in tel ephone calls to
petitioners’ physicians and conversations with its own nedical director
via letters signed only by DCF' s attorneys, and not by the physicians

t hemsel ves.
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t hat

paral yzed. | amnot a nedical doctor, but it is ny
understanding that MD.s such as fam |y practitioners
and internists have the job of diagnosing and treating
95% of the diseases they encounter. Cearly

[ petitioner’s] problemfalls in the other 5%

[ Petitioner] has been having difficulties getting
transportation financed by Medicaid to see the sub-
speci alists she needs to (especially those out of
state). It is ny perception that her psychol ogi cal
condition is not a factor interfering with her
presentation of the nedical needs she has, although her
sel f -advocacy has | ed sone to believe that her nedical
problens are primarily psychol ogical in nature.

Pl ease so whatever you can to help this inpecunious and
nmedi cal | y needy el derly disabled patient.

16. DCF responded in a letter dated October 18, 2005,

it needed additional docunentation because its nedical

director wished to review the petitioner’s treatnent records

for the nost recent six to twelve nonths. The nedica

director’s statenent was as foll ows:

In reviewng [petitioner’s] case | find there to be a

| ack of docunentation to support the absol ute nedi cal
necessity of continuing her care with her current

medi cal providers. The only valid argunent that can be
made to represent that position clinically is that this
patient’s doctors have such an intinmate know edge of her
medi cal condition that it is irreproduceabl e by other
equal ly trai ned nedical professionals. | cannot
possibly arrive at that justification w thout the ful
benefit of the records of her recent nedical visits to
ascertain the nature of these encounters that woul d
precl ude other doctors fromdelivering the sane care.

17. Because DCF had suspended transportation benefits

to Boston pending this hearing; because the petitioner’s
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appeal had been pending for over sixty days; and because DCF
knew or shoul d have known that the petitioner was cl aimng
“continuity of care” as a basis for her request at |east as
of the status conference on Septenber 13, 2005, the hearing
officer would not allow the record to remain open for
subm ssi ons by DCF beyond Cctober 21, 2005 in order to
present this matter to the Board for Novenber 2, 2005. This
ruling was communi cated to DCF on Cctober 19, 2005. Nothing
further was subm tted by DCF between Cctober 18 and Cct ober
21, 2005 and the record was cl osed.

18. It is found based on the docunentation provi ded by
the petitioner’s three nedical providers as well as her own
testinmony that her trips to the Boston area to see nedi cal
provi ders are nedically necessary for her care. This finding
is based both upon the rarity and conplexity of her disease
as well as the long-tine care she has received from
specialists in Boston, the continuation of which is essenti al

to her proper treatnent.
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ORDER

DCF s deci sion denying treatnment is reversed.

REASONS

DCF agrees in this matter that the petitioner is in need
of special nedical care for her conplex condition and that
she has a personal right to obtain that treatnment from any
Medi cai d provi der she chooses. DCF disagrees with the
petitioner that she has a right to be transported to Boston
for this care because it believes that she can obtain such
treatnment in its usual transportation catchnent area. DCF s
regul ation regarding transportation is set forth in the
foll ow ng regul ati on:

Transportation

Transportation to and from necessary nedical services is
covered and available to eligible Medicaid recipients on
a statew de basi s.

The followng Iimtations on coverage shall apply:

1. Prior authorization is required. (Exceptions
may be granted in a case of a nedica
ener gency.)

2. Transportation is not otherwi se available to
t he Medi caid recipient.

3. Transportation is to and from necessary
medi cal services.

4. The medical service is generally available to
and used by other nenbers of the community or
locality in which the recipient is |ocated. A
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recipient’s freedomof access to health care
does not require Medicaid to cover
transportation at unusual or exceptional cost
in order to neet a recipient’s personal choice
of provider.

5. Payment is made for the | east expensive neans
of transportation and suitable to the nedical
needs of the recipient.

6. Rei mbur senent for the service is limted to
enrolled transportation providers.

7. Rei mbur senent is subject to utilization
control and review in accordance with the
requi renents of Title Xl X
8. Any Medi caid-eligible recipient who believes
that his or her request for transportation has
been i nproperly denied may request a fair
hearing. For an explanation, see the “Fair
Hearing Rules” listed in the Tabl e of
Cont ent s.
M7 55
The petitioner has presented anple evidence that her
trips to Boston are nedically necessary under the first
sentence and paragraph 3 of the above regul ati on because
continuity of care for her conplex and rare condition is
essential to productive treatnent. DCF s continuous and
wel | - establ i shed provision of transportation to the
petitioner over a nunber of years has in |large part
engendered her continuing need at this point. As the

petitioner has satisfied the condition set forth in the above

regul ation, DCF' s decision to deny her request nust be



Fair Hearing No. 19, 887 Page 11

reversed as inconsistent with the above regulation. 3 V.S A
§ 3091(d), Fair Hearing Rule 17.

DCF had asked for additional time to obtain and revi ew
further evidence of the petitioner’s need which was denied
insofar as it could not be acconplished by Cctober 21, 2005.
That deci si on was nmade because on August 16, 2005, DCF
abruptly deprived the petitioner of all transportation to the
medi cal providers she had been seeing for over six years and
has continued to deny such transportati on while she obtained
verification of her need. As the petitioner did not wish to
pursue transportation through the General Assistance process
(which requires a stronger show ng of “energency” need), it
was necessary in fairness to her to bring this matter before
the Board as soon as possible follow ng her verification of
her nmedi cal need. DCF was allowed to respond within a short
tinme frame which would still allow preparation of a
recommendation for the Board neeting. However, giving DCF
extra tinme would have neant at |east another nonth for the
petitioner to wait for benefits and to m ss several nore
appoi nt nent s.

DCF is correct that it is always the burden of the
Medi caid recipient to provide docunentation of eligibility

for a programor service including a need for nedical
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transportation. See Fair Hearing Rule No. 11. However, in
this case the petitioner alleged that she had presented such
verification | ong ago and, indeed, DCF had been providing her
transportation as if she had. Gven the facts, DCF shoul d
have continued the petitioner’s transportation benefits while
it investigated her need as it does when a tinely appeal is
taken of any proposal to term nate benefits. See ML43. The
fact that the benefits may have been granted in error is not
a ground for cutting off benefits once an appeal is | odged.
Equal |y unpersuasive is DCF s assertion that each trip is a
separate decision requiring its own authorization as DCF
clearly does not ask for a nedical necessity note every tine
a client goes out of state to see the same doctor for the
same problem® DCF s insistence on an opposite course has

put the petitioner in a difficult position which requires the
swi ftest possible action by the Board. DCF is free to
investigate the petitioner’s continued need for this benefit

if it wishes but now has a clear burden of proving that the

3If this was indeed a requirenent, DCF woul d have been asking the
petitioner for authorization on a regular basis for nedical verification
during the last six years. DCF does not allege that this was done nor
that it was a regular practice.
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situation has changed to succeed in withdrawing this benefit
fromthe petitioner in the future. See Fair Hearing Rule 11

HHH



